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Fernando Gaytan (SBN 224712) fgaytan@lafla.org 

Shayla R. Myers (SBN 264054) smyers@lafla.org 

LEGAL AID FOUNDATION OF LOS ANGELES 

7000 S. Broadway 

Los Angeles, CA 90003 

Tel: (213) 640-3831 

Fax: (213) 640-3988 


Paul L. Hoffman (SBN 71244) 

Catherine Sweetser (SBN 271142) catherine.sdshhh@gmail.com 

SCHONBRUN SEPLOW HARRIS & HOFFMAN, LLP 

723 Ocean Front Walk, Suite 100 

Venice, CA 90291 

Tel: (310) 396-0731 

Fax: (310)399-7040 


Attorneys for Plaintiffs 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA - WESTERN DIVISION 


LOS ANGELES CATHOLIC 
WORKER, AN 
UNINCORPORATED 
ASSOCIATION; CANGRESS, A 
NON-PROFIT CORPORATION; 
HARRY JAMES JONES, LOUIS 
GRADY, LLOYD HINKLE, 
WALTER SHOAF, INDIVIDUALS, 

Plaintiffs), 

vs. 

LOS ANGELES DOWNTOWN 
INDUSTRIAL DISTRICT 
BUSINESS IMPROVEMENT 
DISTRICT, CENTRAL CITY EAST 
ASSOCIATION, INC., CITY OF 
LOS ANGELES; DOES 1-10, 


Defendant(s). ) 
_) 


CASE NO. CV 14-07344 PSG (AJW) 


EX PARTE APPLICATION TO 
AMEND THE SCHEDULING ORDER 
TO CONTINUE DATES BY 30 DAYS 


Discovery Cut-off: January 20, 2015 
Trial: April 26, 2016, 9:00 a.m. 
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TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD 

Plaintiffs Los Angeles Catholic Worker, Cangress, Harry James Jones, 

Lloyd Hinkle, Walter Shoaf, and Louis Grady hereby apply ex parte for a 
continuation of all dates in this case by 30 days. 

Good cause exists for a 30-day extension of the discovery cut-off as counsel 
for Defendant City of Los Angeles has fallen ill and will not be able to participate 
in litigation for at least two weeks. Several of the depositions noticed by Plaintiffs 
in December have not been able to proceed due to illness of counsel and/or of the 
deponent. Finally, the court has just ordered the production of documents by 
Defendant City of Los Angeles, but has been informed that they cannot complete 
the production of documents before the discovery cut-off. 

Good cause also exists for a 30-day extension of other dates in this case, as 
until fact discovery is complete it will be difficult to file a motion for summary 
judgment or to complete expert discovery. 

Defendant City of Los Angeles was orally advised of this motion on January 
11, 2016; Defendant City of Los Angeles does not oppose this motion but rather 
joins in Plaintiffs’ request to move the discovery cut-off. Defendant CCEA was 
orally advised of this motion on January 12, 2016; Defendant CCEA has not taken 
a position on this motion. Defendants’ contact information is as follows: 


Kevin H. Brogan 
Elissa Gysi 

Hill, Farrer & Burrill LLP 
One California Plaza 
300 So. Grand Ave., 37th FI. 
Los Angeles, CA 90071 
T: 213-620-0460 
F: 213-624-4840 
kbrogan@hfbllp.com 
egysi@hfbllp.com 


Ronald Whitaker 

Managing Assistant City Attorney 

City Hall East 

200 N. Main St, 9 th Floor 

Los Angeles, CA 90012 

T: 213-473-6848 

F: 213.473.6818 

ronald.whitaker@lacity.org 


Dated: January 13, 2015 Legal Aid Foundation of Los Angeles 

Schonbrun Seplow Harris & Hoffman, LLP 


By:_ /s/ Catherine Sweetser 

Catherine Sweetser 
Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Plaintiffs, four homeless individuals and two non-profit organizations, 
brought this lawsuit against the Central City East Association and the City of Los 
Angeles, alleging that the defendants violated Plaintiffs’ constitutional rights by 
taking homeless people’s unattended property. Plaintiffs have been diligently 
seeking discovery to prove their case; however, as a result of Defense Counsel’s 
medical emergency on January 11, 2016 and continued difficulty in obtaining 
responsive documents from both the City of Los Angeles and CCEA, Plaintiffs 
have no choice but to seek a modification of the scheduling order and an extension 
of the discovery cutoff and to do so through an ex parte application. 

The parties in this case previously stipulated to a request for a continuance 
of all dates, which this Court denied. Dkt. # 57, 58. Since that time, the parties 
have been diligent in attempting to complete discovery by the cutoff; however, as 
spelled out below, a number of additional factors now weigh in favor of the 
Continuance of the dates in this case, including a medical emergency, numerous 
witnesses on medical leave, a court order compelling the production of documents; 
and Plaintiffs’ well-documented diligence in seeking critical discovery. 

I. EXIGENT CIRCUMSTANCES JUSTIFY THIS EX PARTE 
APPLICATION 

Plaintiffs bring this application ex parte because, in light of the exigent 
circumstances that gave rise to this motion, Plaintiffs have no other method of 
obtaining the relief sought, other than to seek it on an ex parte basis. It is now 
January 13, 2016, and the discovery cut-off is currently set for January 20, 2016. 
Plaintiffs were informed of Defense Counsel’s medical emergency on January 12, 
2016. 
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II. GOOD CAUSE EXISTS FOR AN EXTENSION OF THE 
DISCOVERY CUT-OFF 

Under Federal Rule of Civil Procedure 16, a scheduling order may be 
modified for good cause. Good cause exists for a thirty day continuance of the fact 
discovery cut-off date. Despite Plaintiffs’ diligent prosecution of this matter, a 
number of factors have led to delays in the receipt of documents from Defendants 
and in the person most knowledgeable depositions pursuant to 30(b)(6) of both 
CCEA and the City of Los Angeles, as well as other depositions of deponents from 
the City of Los Angeles. Good cause exists because despite the Plaintiffs’ diligent 
efforts to obtain discovery from Defendants, Plaintiffs have not been able to 
complete discovery due to circumstances beyond their control. Johnson v. 
Mammoth Recreations. Inc ., 975 F.2d 604, 609 (9th Cir. 1992)(“‘[G]ood cause 
means scheduling deadlines cannot be met despite [a] party’s diligence”). “The 
focus of the inquiry” into whether good cause exists “ is upon the moving party’s 
reasons for seeking modification.” Id. As explained below, exigent circumstances, 
Defendants’ ongoing failure to produce documents, and Plaintiffs’ diligent efforts 
to obtain this discovery satisfy this standard. 

A. Defendants’ Unexpected Medical Issues Constitute Good Cause for 
Moving the Discovery Cut-Off 

Defendant City of Los Angeles’ primary attorney, Elizabeth Fitzgerald, was 
hospitalized on January 11, 2016 and is now on medical leave for at least the next 
three weeks. Ms. Fitzgerald is the only attorney that has been working on this case 
for the City of Los Angeles, and as a result, the City indicated on January 12, 2016 
that it needed to take all remaining depositions of City personnel off Calendar, 
including the PMK for the City, and the deposition of the Captain of the Central 
Division of the Los Angeles Police Department. The City to date has been unable 
to indicate when they will be able to reschedule these depositions. Therefore, this 

3 


EX PARTE APPLICATION TO AMEND THE SCHEDULING ORDER 








1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


se 2:14-cv-07344-PSG-AJW Document 71 Filed 01/13/16 Page 5 of 11 Page ID #:1156 


alone constitutes good cause to continue the discovery cutoff. See Anderson v. 
Fresno Cty. Human Servs. Svs., No. CVF051325, 2007 WL 1040974, *2 (E.D. 

Cal. Apr. 5, 2007) (finding that medical condition constitutes good cause to 
continue discovery cut-off). 

B. Delays by the Defendants in Producing Documents Also Constitute 
Good Cause for Moving the Discovery Cut-Off. 

Good cause also exists because the Defendants have still failed to produce 
critical documents in this case, despite indicating that such documents exist and 
that the parties will produce them. These documents include email 
communications between the parties, LAPD policies related to BID officers, 
complaints against the City, and documentary evidence of CCEA’s practice of 
taking unattended property. Delays by Defendants and unavailability of Defense 
counsel, not any lack of diligence on the part of Plaintiffs, has caused the inability 
to complete discovery within the discovery cut-off. United States v. Thompson , 

No. CIV. S 03-1532 FCD, 2005 WL 1303324, *1 (E.D. Cal. Mar. 22, 2005) 

(delays by defendants are a factor to consider in determining good cause). 

1. The City Has Been Ordered by the Court to Produce Highly 

Relevant, Responsive Documents after the Existing Discovery Cutoff 

In November 2015, Plaintiffs moved to compel the production of highly 
relevant documents, including emails between the City and CCEA on issues 
germane to this case. Plaintiff had sought these documents since July 2015. See 
Joint Stipulation RE: Plaintiffs’ Motion to Compel, Dkt. # 60. The documents 
sought included emails from the City, none of which were produced by the City. 
Instead, in October 2015, the City Attorney took the position that it was impossible 
to obtain any emails sent from or received by the City that were responsive to 
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Plaintiffs’ request until January 2016 because of technical difficulties. See 
Sweetser Decl. Ex. D. At the hearing on the Motion on January 11, 2016, 1 after 
the Court indicated it would likely grant the motion in its entirety, the City then 
agreed to produce all documents responsive to Plaintiffs’ requests, including the 
emails. However, the City indicated that it would be unable to do so until January 
21, 2016 at the earliest, and as a result, the Court ordered the production by 
January 21, 2016, after the current discovery cut-off. 

If Plaintiffs are to follow up on the documents received at all, including 
referencing them in the City’s Person Most Knowledgeable deposition (currently 
off-calendar due to opposing counsel’s illness) or ensuring that all documents are 
in fact produced, an extension of the discovery cut-off is warranted. The lengthy 
delay by the City, as further evidenced in Plaintiffs’ Motion to Compel, the City’s 
failure to provide any substantive justification for its refusal to produce the 
documents; and the subsequent Court Order, constitute good cause to move the 
deadlines so that Plaintiffs can follow up on the documents served. 

2. CCEA Has Not Completed Its Production Of Critical Documents 
And Has Indicated It May Not Be Able To Do So Until Shortly 
Before The Discovery Cutoff Or After 


1 Plaintiffs served the motion to compel on Defendants on November 23, 2015, 
following Defendant’s production of supplemental responses on November 6 and 
supplemental production on November 16. Plaintiffs were unable to obtain a 
hearing date earlier than January 11, 2016, due to the Court’s calendar and because 
hearing dates prior to January 11 were closed on November 20, 2015. A complete 
recitation of the meet and confer efforts Plaintiffs undertook leading to the filing of 
the motion to compel accompanies the Joint Stipulation Re: Plaintiffs’ Motion to 
Compel, Dkt. # 60, 60-1, 60-2. The record in support of the motion fully 
demonstrates that Plaintiffs were diligent in attempting to obtain the necessary 
documents from the City. 
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Similarly, CCEA has also not completed its production of highly critical 
documents that were requested in July 2015. Plaintiffs requested the production 
of documents that evidence CCEA taking homeless peoples’ unattended property 
and their cooperation with LAPD. These documents include logs of all property 
that was taken, and when it was returned to individuals; photos of all property that 
was discarded by CCEA; and email communications between CCEA and the City. 
Defendants agreed in November 2015 to produce all available documents going 
back five years. 

On December 10, after Defendant allowed inspection but not the scanning of 
some responsive documents and still failed to produce emails, photos and other 
critical documents, Plaintiffs were ready to proceed with a motion to compel 
against CCEA. In response, CCEA assured Plaintiffs they would have all 
documents by December 18 and requested that Plaintiffs refrain from filing the 
motion. 

As of January 12, 2016, despite significant ongoing meet and confer efforts, 
Plaintiffs have still not received many business records that CCEA promised to 
produce, including photos of unattended property during significant periods of 
time, and warehouse logs. The PMK on document retention testified that it was 
CCEA’s policy to print out important emails. To date, Defendants have not 
produced any emails found in hard copy, and although they have indicated that 
they will search for them, have not indicated when the production will be 
complete. Defendants have not refused to produce any of these documents; 
instead, the documents continue to trickle in. As of January 12, 2016, they have 
represented that they continue to look for these documents, and on January 4, 

2016, produced over 2 GB of additional photos and responsive documents. 

Plaintiffs have proceeded with discovery in the interim and have taken a 
number of depositions without the benefit of these documents; however, the 
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lengthy delay and the fact that the production still is not complete constitutes good 
cause to move the deadlines to give Plaintiffs a chance to receive and digest the 
documents from CCEA before completing the Person Most Knowledgeable 
Deposition for CCEA. 

C. Critical Witnesses Are Not Available For Deposition Before The 
Current Discovery Cutoff 

Finally, two key witnesses, Capri Maddox and Senior Lead Officer Jarvis, 
are out on Medical Leave. Senior Lead Officer Jarvis was never identified by 
Defendants as a potential witness. Plaintiffs were only able to identify Senior Lead 
Officer Jarvis as a necessary witness following a review of the over 10,000 pages 
of documents finally produced by CCEA in December 2015. Plaintiffs noticed his 
deposition on December 23, 2015; Plaintiffs were informed on January 9, 2016, 
three days before his deposition was to take place, that he has been out on medical 
leave since December 21, 2015 and will not be able to sit for his deposition until 
April 2016. Plaintiffs are attempting to identify another police officer with the 
same or similar role to depose in his place. 

Plaintiffs noticed Deputy City Attorney Capri Maddox’s deposition on 
December 15, 2015. Ms. Maddox was not identified by Defendants as a potential 
witness, despite meeting with CCEA to discuss CCEA’s seizure of unattended 
property in 2013. Plaintiffs were informed on December 21, 2015 that she is out 
on medical leave until the beginning of February 2016. The parties have agreed to 
conduct her deposition on February 2, 2016. 

it 
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D. Good Cause Exists Because Plaintiffs Have Been Diligently 

Conducting Discovery While Participating in Complex Settlement 
Negotiations 

Good cause exists to amend the scheduling order because Plaintiffs have 
been diligently pursuing both a possible settlement and discovery. Discovery 
initially began in March 2015, at a time when the parties had already met in 
mediation and were exploring a possible settlement given the city’s imminent 
passage of a new law concerning property. The parties met to discuss settlement 
in February 2015 and July 2015. In order to preserve resources and to avoid 
incurring significant attorneys’ fees while settlement appeared likely, Plaintiffs 
refrained from serving discovery immediately. However, in June 2015, a revised 
Los Angeles Municipal Code 56.11 was passed and it became clear that the 
passage of the new law would not resolve the issues in the case. Plaintiffs served 
their first written discovery requests for production, while still actively engaging 
in settlement negotiations. 

Since then, Plaintiffs have been diligently moving forward with discovery; 
they have taken seven depositions to date, including two sessions of a PMK 
deposition with CCEA; propounded written interrogatories and requests for 
admissions; and served two third party subpoenas for documents. Plaintiffs have 
also noticed six additional depositions, which have not gone forward, despite 
Plaintiffs’ diligence. Plaintiffs have expended significant hours inspecting, 
scanning and reviewing the tens of thousands of documents finally made 
available by Defendants in December 2015 and January 2016. 

This case is complex and obtaining documents from both the City and 
CCEA has been challenging due to the size of the entities involved and the 
number of documents to sort through. Defendants for both parties have 
consistently delayed producing documents, such that despite diligent meet and 
confer efforts and preparation of motions to compel against both Defendants, as 
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of January 13, 2016 there remain significant outstanding responsive documents 
which both Defendants have failed to produce. 2 

E. Plaintiffs Would Suffer Significant Prejudice If They Are Unable To 
Complete Discovery 

Despite Plaintiffs’ diligence in seeking highly critical documents, both 
Defendants have been unjustifiably slow to produce these documents. Plaintiffs 
have already had no choice but to take a substantial number of depositions 
without the benefit of these documents. Defendants have provided no 
substantive argument why Plaintiffs are not entitled to any of the documents 
requested, and in fact, have now agreed to produce all documents at issue in 
Plaintiffs’ motion to compel. The documents outstanding are highly critical 
documents that go directly to two fundamental issues in this case—the seizure of 
unattended property by CCEA and the coordination of those seizures with and by 
the City of Los Angeles. Moreover, the outstanding depositions in this case are 
critical: they include 1) the PMK for the City of Los Angeles; 2) further sessions 
with the PMK for CCEA; 3) additional LAPD officers, including the Captain of 
the Central Division; and 4) the Special Assistant to the City Attorney, who met 
with CCEA regarding the seizure of property and who testified at the LAHSA 
Commission in 2013 that CCEA was abiding by the Lavan injunction. If this 
Court does not grant the extension of the discovery cutoff, Plaintiffs will be 
severely prejudiced by Defendants’ refusal to provide these documents and 
Plaintiffs’ inability to take these depositions. 

// 


2 Even as Plaintiffs were preparing this motion, counsel for CCEA indicated that 
CCEA had identified documents and that they would be producing them. 
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III. RELATED DATES, INCLUDING EXPERT DISCLOSURES AND 
THE MOTION -HEARING CUT-OFF, SHOULD ALSO BE 
EXTENDED 

Under the current scheduling order, expert disclosures are currently due 
January 29, 2016, and all motions are to be filed by February 9, 2016. The 
outstanding discovery in this case would be critical for preparing or for 
responding to any dispositive motion. Therefore, these deadlines should also be 
extended by 30 days so that fact discovery may be completed before expert 
reports must be prepared and motions for summary judgment are due. 3 

IV. CONCLUSION 

The Court should grant a 30-day extension of the discovery cut-off to 
complete discovery. 


Dated: January 13, 2015 Legal Aid Foundation of Los Angeles 

Schonbrun Seplow Harris & Hoffman, LLP 


By:_ /s/ Catherine Sweetser 

Catherine Sweetser 
Attorneys for Plaintiffs 


3 Plaintiffs note that their counsel will be in other trials on May 15, 2016 (a short trial of a few days) and May 31, 
2016 (a longer trial of ten days or more). 
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